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This is Part 1 to a three-part series on Copyright Law as it relates to 
Cyberspace. Please review Parts 2 and 3 for a complete overview.

The Internet has fundamentally changed the way people 
interact, and in today’s digitally connected world it is 

an absolute necessity for business owners to maintain a 
strong online presence to stay competitive in their respective 
markets. In fact, more and more startups are conducting all 
of their activities online, introducing original content on 
websites and mobile applications. While an online presence 
is imperative for success, the ease of copying and stealing 
original material over the web may severely harm a business’ 
value. Because of the necessity and the risks of operating 
online, business owners should be aware of the many facets 
of Intellectual Property law in relation to their online 
activities.

Intellectual Property has four (4) main areas:  
(i) Copyright; (ii) Trademark; (iii) Patents; and Trade Secrets. 
The first three (3) require public disclosure of the material 
being claimed in order to gain protection. In contrast, Trade 
Secrets require that the material be kept private, or the 
protection is lost. For businesses with an online presence, 
the two (2) most important types are Copyright and 
Trademark.

In this installment, we will give a quick overview of 
Copyright Law as it relates to websites and online content. 
In the second installment, we will look at the nuances 
of authorship, ownership, transfers and licenses of 
copyrightable content in the digital world. 

In the third installment, we will look at the “safe harbors” 
provided by the Digital Millennium Copyright Act (the 
“DMCA”). 

Copyright Basics
Copyright law can be complicated and convoluted, but 
there are three basic concepts every business owner should 
know: What is protected by copyright? Who is the copyright 
holder? What rights does a copyright holder get? 

Under 17 U.S.C. § 102 copyright protection covers “original 
works of authorship fixed in any tangible medium of 
expression” which includes 8 enumerated categories: 
(1) literary works; (2) musical works, including any 
accompanying words; (3) dramatic works, including any 
accompanying music; (4) pantomimes and choreographic 
works; (5) pictorial, graphic, and sculptural works; (6) 
motion pictures and other audiovisual works; (7) sound 
recordings; and (8) architectural works. It’s important 
to remember that copyright does not protect any “idea, 
procedure, process, system, method of operation, concept, 
principle, or discovery, regardless of the form in which it is 
described, explained, illustrated, or embodied in such work.” 
Copyright protection vests in the work the moment the work 
is affixed in a tangible medium. Under 17 U.S.C. § 201 the 
author of the work is the owner/holder of the copyright 
unless a transfer or ‘work made for hire’ is agreed upon.
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Copyright protection means that copyright holders 
receive a bundle of exclusive rights under 17 U.S.C. § 106, 
including (1) reproducing copies; (2) preparing derivative 
works; (3) distributing copies to the public; and (4)-(5) to 
perform or display the work (excluding sound recordings 
and architectural works). There is a limited exclusive 
performance right in sound recordings (6), but only by 
means of digital audio transmission. It’s also important 
to remember that these exclusive rights are not entirely 
absolute as they are subject to limitations set forth in 17 
U.S.C. §§ 107-122, the most notable of which is “fair use,” 
where a violation of a copyright holder’s exclusive rights 
for “purposes such as criticism, comment, news reporting, 
teaching…scholarship, or research” is not an infringement.

It is important to note that under 17 U.S.C. § 302, any 
copyrightable work created after January 1, 1978 is protected 
by copyright for the life of the author plus 70 years. If the 
work is jointly created by two or more authors, the protection 
is extended for life of the last surviving author plus 70 years. 
If the work is created anonymously, pseudonymously, or is 
a work made for hire, the copyright lasts for 95 years after it 
was first published or 120 years after it was first created. The 
duration of copyright can be a tricky technicality to deal with 
in some situations due to the fact that works created before 
1978 are subject to the Copyright Act of 1909, thus having 
different terms and conditions for protection.

Last, business owners should recognize that copyrights 
are self-effectuating, which means that unlike patents, 
copyrights are not granted by the government, but vest  
in the works the moment they are created. However, 
registration with the Copyright Office is always advisable 
because under 17 U.S.C. § 411, copyright holders cannot 
enforce their rights –such as through litigation–until they 
have filed with the Copyright Office. Even then, damages 
only accrue from the date the registration is conferred. You 
might also have trouble licensing your work absent federal 
registration, as others may be unwilling to pay for something 
that does not have that federal protection dating back across 
a period of time.

What does this mean for online businesses? 
As a threshold matter, online content can most certainly 
be subject to copyright protection. Therefore, businesses 
operating online should first be aware of the materials they 
are making available to the general public over the Internet, 
whether those materials are subject to copyright protection, 
and whether the business is the owner of those copyrights. 
For instance, if you have commissioned a third party 
designer to create a website for your business, it is probably 
best practice for the business owner to enter into a “work 
made for hire” agreement with the designer so that it is clear 
that any original work he or she creates for your website is 
owned by the business and not the designer. In some cases, 
designers may want to have the flexibility to reuse the work 
they create for your company. If this is the case, it may be 
advisable to enter into a license agreement, which allows 
the designer to retain ownership of the copyrights, but also 
allows the business to use the designer’s original work on 
their website and any other uses the owner might desire.

Business owners should also be aware that not all content 
created for websites will be subject to copyright protection. 
For instance, website designers often use design templates 
and other content that are in the public domain. If a work is 
in the public domain, it could mean that it is unoriginal (like 
widely used templates) or the duration of copyright protection 
has lapsed. In any event, a work in the public domain 
means the public can use it freely because it is not protected 
by copyright. Such is the case with widely used media on 
websites today, like classical music and historical images.

Particularly important for websites, copyright law does 
not protect domain names (web addresses). The Internet 
Corporation for Assigned Names and Numbers (ICANN) is 
a nonprofit organization that has assumed the responsibility 
for domain name system management and administers the 
assignation of domain names through accredited registers. 
If you as a business owner feel as though someone has used 
your company’s name or the name of one of your products 
as the domain name for the website, you may have a cause 
of action under trademark law, but only if the domain name 
in question has infringed upon your trademark rights (which 
you must prove). Once again, copyright law has no bearing 
on domain name disputes.

Thanks for reading! In the next installment of this series on Copyright Law in Cyberspace, we will be discussing the 
nuances of authorship, ownership, transfers and licenses of copyrightable content in the digital world. 

If you have further questions, please call The Deneau Law Firm, PLLC at (480) 306-5977 for  
a consultation.

Visit our blog at kindra-deneau.squarespace.com/blog.


